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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


NO. 74-1573-A 


H. PERINE, 


Plaintiff-ApF'sllant, 


-against- 

WILLIAM NORTON & COMPANY, INC., WILLIAM NORTON, 

ELINORE NORTON and DESIGNCRAFT JEWEL INDUSTRIES, INC., 

Defendants 


ON APPEAL FROM UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


PLAINTIFF-APPELLANT'S BRIEF 
ST ATEMENT OF ISSUES 

The issue upon this appeal is whether an underwriter who 
purchases and sells more than 10% of the issuer's outstanding 
common stock is liable under Section 16(b) of the Securities Ex¬ 
change Act of 1934 to return his short-swing profits where the 

underwriter failed to comply with SEC Regulation 16b-2 (17 CFR 

* 
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§240.16b-2) exempting, upon certain conditions, underwriting 
profits from 16(b) in that the underwriter failed to comply with 
the condition that he share upon the same terms that he enjoys 
at least one-half of the underwriting with other non-insider 
underwriters. 

S TATEMENT OF THE CASE 
A. PREL I MINARY STATEMENT 

This is a derivative action brought by a stockholder of 

★ 

Designcraft Jewel Industries, Inc. ("Designersft") (A 2 ) 

pursuant to Section 16(b) of the Securities Exchange Act of 1934 
(15 U.S.C. §78p) (set forth, infra , in Appendix A to this brief) 
to recover the short-swing "insider" profits made by William 
Norton & company, Inc. ("Norton"), a broker-dealer, in the purchase 
and sale of Designcraft's common stock. In the course of a firm- 
commitment underwriting or public offering of Designcraft's 
common stock, Norton, purchased and sold at a profit, within a 
perici of six months, over 10% of Designcraft's outstanding common 
stock. 

Upon plaintiff's motion for partial summary judgment on 
the issue of liability and Norton's cross-motion for summary judgment 

♦References to "A" are to the Joint Appendix herein. 
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the court below (Ward, J.) entered judgment in favor of Norton 
(A 57). Plaintiff appeals to this Court from such judgment 
in favor of Norton. (A 58). 

The opinion of the Court below is reported at 372 F. 

Supp. 341. 

While the com.plaint names as defendants William Norton 
and Elinore Norton (the stockholders of Norton at the times 
material herein) plaintiff was unable to serve these defendants 
because they had left the country for an indeterminate period of 
time, had no domestic addresses, and their addresses abroad were 
unknown to plaintiff. 

B. THE FACTS 

At all material times herein, Designcraft was registered, 
pursuant to Section 12(g) of the 1934 Act (15 U.S.C. §781(g)), 
with the Securities and Exchange commission as an "over-the-counter" 
company so that 16(b) was applicable to Designcraft's equity 
securities (A 17). On May 23, 1972, a registration statement 
for a public offering of 300,000 shares of Designcraft's common 
stock became effective (A 23). The total outstanding common 
stock of Designcraft, inclusive of the newly issued shares being 
sold in the public offering, consisted of 817,500 shares of stock 
(A 16). 
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The public offering of 300,000 shares of Designcraft 


was upon a firm-commitment basis (A 24). Norton's commitment 
was to purchase and sell 250,000 shares of Designcraft's common 
stock (A 24). A second broker-dealer or underwriter had the 
commitment to purchase and sell the remaining 50,000 shares of 
Designcraft's common stock (A 24). 

In the course of the underwriting or public distribution, 
all 300,000 shares of Designcraft's stock were sold (A 25). 

The stock was purchased by Norton and the second broker-dealer 
for $10.24 per share and sold to the public for $11.25 per share, 
except those shares sold by Norton and the second broker-dealer 
to dealers at a smaller profit or spread (A 16, A 23-A 24). 

Norton thus purchased and sold at a profit 250,000 shares 

of Designcraft's common stock-well over 10% of Designcraft's 

total outstanding common - within a period of six months. 

Plaintiff conter> •'■d below, as he does upon this appeal, 
that the provisions of 16(b) for the recapture of short-swing 
profits made by insiders (i.e., directors, officers, and 10% 
beneficial stockholders) are plainly applicable here. Plaintiff 
further contended below, as he does here, that SEC Regulation 16b-2, 
(set forth, infra , in Appendix B), exempting, upon certain condi¬ 
tions, profits made by broker-dealers in underwritings or public 
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offerings from the recapture provisions of 16(b) is plainly 
inapplicable here because Norton had failed to satisfy the 
express condition that it share, upon the same terms that it 
enjoyed, at least one-half of the underwriting or offering with 
other broker-dealers who were not insiders within the purview 
of 16 (b) . 

in 

In its opinion herein /favor of Norton, the court below 
stated that the SEC's releases respecting its Regulation 16b-2 
(the underwriters' exemption) "indicate that the Commission also 
does not consider an underwriter of a large block of securities 
[over 10%) an insider solely by virtue of a single underwriting 
venture, but understands the provision to refer only to under¬ 
writers with some [pre-existing insider] connection to the issuing 
corporation" (A 44). Plaintiff contends upon this appeal that 
precisely the contrary is correct, that is, that the SEC's releases, 
as well as other public statements of the SEC, expressly and 
specifically set forth the SEC's position that an underwriter, 
such as Norton, which purchases and sells over 10% of an issuer's 
stock is subject to recapture provisions of 16(b) unless it 
complies with the conditions of the exemption contained in Regu¬ 
lation 16b-2, including the condition that it share upon the 
same terms tiiat it enjoyed at least 50% of the underwriting with 
other broker-dealers who are not themselves insiders within the 

purview of 16(b). 
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On or about April 2, 1974, after the entry of judgment 
herein, the SEC instituted administrative proceedings against 
Norton and certain other broker-dealers. The SEC's notice of 
hearing (set forth, infra , Appendix D) charged, among other things, 
that Norton carried (i.e., circulated) a misleading prospectus 
in respect of Designcraft in that the prospectus failed to disclose 
that Norton was artificially manipulating the market price of 
Designcraft's stock (Appendix D, pp.4,5 ) and further that Norton, 
aided and abetted by other broker-dealers, effected market trans¬ 
actions in Designcraft's stock while artificially manipulating 
the market price of Designcraft's stock (Appendix D,pp.5,6). Such 
manipulation is of course prime inside information and the 
possibility of the abuse of inside information for private profit 
at public expense is evident in such circumstances. 

POINT I 

NORTON IS LIABLE UNDER 16(b) FOR 
THE SHORT-SWING PROFITS THAT IT 
MADE IN THE PURCHASE AND SALE OF 
DESIGNCRAFT*S COMMON STOCK. _ 

The purpose of 16(b) is to "deter insiders from trading 
on the basis of information unavailable to the general public" 
and, toward this end, "[i]t provides that whenever a director, 
officer or owner of ten percent or more of any class of an 
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issuer's securities purchases and sells equity securities of 
that issuer within a six-month period, he must return any profits 
he realizes to the issuer. There are no other prerequisites 
or postulates to liability." Newmark v. RKO General, Inc. , 

425 F. 2nd 348, 350-1 (2nd Cir. 1970), cert, denied, 400 U.S. 854. 

The liability of 16(b) is "baaed upon an objective 
measure of proof"; the "application of the act is not conditional 
upon proof of an insider's intent to profit from unfair use of 
information...or upon proof that the insider was privy to any 
confidential information...Rather, Section 16(b) liability is 
automatic, and liability attaches to any profit by an insider 
on any short-swing transaction embraced within the arbitrarily 
fixed time limits of the statute." Feder v. Martin-Marietta 
Corporation , 406 F. 2d 260, 262 (2nd Cir. 1969), cert, denied, 
396U.S. 1036. 

This Court has also specifically stated through now 
Chief Burger, that, "the purpose of the statute is remedial, 
rather than penal and...it must be strictly construed in favor 
of the corporation and against any person who makes profit dealing 
in the corporation stock", Adler v. K lawans , 267 F. 2d 840 846-7 
(2nd Cir. 1959), and further that, "The judicial tendency. 
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especially in this circuit, has been to interpret Section 16(b) 
in ways that are most consistent with the legislative purpose, 
even departing where necessary from the literal statutory 
language." Feder v. Martin Marietta corporation, s upra , 406 
F. 2d, at p. 262. 

Against the backdrop of these principles, we turn to the 
application of Section 16(b) in this case. 

A. 

An underwriter who, as here, makes a firm-commitment 
public offering of stock is of course a person who purchases 
and sells stock. Such purchase and sale involve all the regular 
risks of the market place. As has been said: "The actual 
placement [of the stock by the underwriter] in the hands of the 
public may require only a day or two or, if difficulties are 
encountered, possible several months. it is also possible that 
the issue will never be successfully placed." Robinson, Going 
Publ ic, pp.49-50 (2nd ed. (Eppler) 1973). 

As a matter of ordinary financial prudence and also in 
order to satisfy its legal responsibility under the Securities 
Act of 1933 (15 U.S.C. §§77a, 77k) for the accuracy of the 
registration statement, an underwriter is compelled to make a 
thoroughgoing investigation of the affairs of the issuer before 
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undertaking to purchase and sell the issuer's securities. Such 
investigation is described in Robinson, Going Public , supra , as 
follows: 

I 

"The investigation by Livingston Brothers [the underwriter] ! 

is conducted to enable them to acquire sufficient data ! 

on which to base a decision as to whether they can profit- i 

ably underwrite the issue. Livingston Brothers will study 
the prospects of the building industry in general and the 
electrical supply and construction industry in particular. 

They will ascertain the economic health of the geo¬ 
graphical area served by Transtronics [the issuer] and 
the possibilities of an expanding market there for its 
products and services. They will study Transtronics* 
position in the industry and make an appraisal of its 
ability to meet competition. They will analyze the compa¬ 
ny's past earnings record and its current financial position. 

They will assess the additional earnings which Transtronics 
may expect from an infusion of additional working capital. 

They will check out its engineering standards and potential ; 

productioncapacity. They will carefully investigate the | 

background and performance record of management. In this t 

connection, they will want, in addition to credit reports ■ 

such as those issued by Dun & Bradstreet, a special in- ’ 

vestigative report of the top management personnel. They i 

will also ask for references and will send representatives ; 

to Transtronics' bankers, major suppliers and others. They 
will visit the company's premises and evaluate the effi¬ 
ciency of its operation in relation to its competitors' i 

operations. After an analysis of these and related factors 
Livingston Brothers' representative will be able to give 
Abel [a principal of the issuer] an opinion as to whether 
Transtronics should offer common stock and, if so, how 
the stock would be received in the current state of the 
market." (pp. 52-53) 

★ * ★ 

"Assuming the issue is of such a nature as to require a 
full registration, it now becomes necessary for the under¬ 
writer and the company to call upon the assistance of 
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experts. The company will retain an independent 
certified public acc6unting firm satisfactory to the 
underwriter to make a thorough audit of the corporation 
and to submit a detailed report. Engineers will be 
employed to judge the condition of the company's plant 
and equipment and appraisers will be retained to verify 
the values of property, counsel’s opinions will be 
sought as to the legal effect of franchise agreements, 
patents, titles, contracts, and the like." (p.59) 


"After the underwriters have received and distributed 
copies of the "red herring" preliminary prospectus and 
a few days before the public sale is to take place, a 
so-called "due diligence" meeting will be held. In the 
key example, this meeting will be organized by Livingston 
Brothers. In attendance will be Messrs. Abel and Baker 
[the principals of the issuer] as well as Transtronics' 
Treasurer, Harold Thomas^ Counsel for the company, 
counsel for the underwriter, those representatives of 
Livingston Brothers who have done the investigation with 
respect to Transtronics, and a representative of 
Transtronics' independent auditors, will also be present. 
In the audience will be represent?cives of each of the 
underwriting houses and perhaps representatives of other 
investment banking firms who may be considering joining 
the syndicate or becoming selling dealers." (p. 160) 


"At the 'due diligence* meeting, the partner of Livingston 
Brothers who is in charge of the underwriting will describe 
the proposed issue. He will advise concerning the expected 
date that the public sale is to be commenced, discuss 
the states in which qualification under blue sky laws is 
to be made, indicate the approximate expected issue price 
and spread and introduce the management of Transtronics. 

Mr. Abel will then make a speech describing the history 
and current business of his company. Then everyone will 



look at the red herring prospectus and ask whatever 
questions come to mind. 

"It has ’-ecently become the practice for counsel for 
the company, together with counsel for the underwriter, 
to hold an additional, private due diligence meeting 
with the principals of the company, the auditor and 
representatives of the managing underwriter. In this 
private session, each sentence of the prospectus is 
analyzed and questioned as to whether it is still true 
and not misleading. A last minute review of the affairs 
of the company is undertaken to make sure that its 
financial condition and business prospects have not 
m:aterially changed since the date of the financial 
statements included in the prospectus and since the 
writing of the prospectus was originally concluded." 

(pp.161-162) 

The negotiation of the spread (the underwriters' profit) 
involves hard bargaining between the issuer and the underwriter, 
Robinson, sup ra, pp. 53-54, with one of the principal factors 
involved in setting the amount of the spread being of course 
the risks involved to the issuer in purchasing and selling the 
stock. I d. , at pp. 53, 197. Here, the spread was unusually 
high in that it was almost 10% and, in addition, bargain warrants 
were issued by Designcraft to Norton and the other broker-dealer 
(A 23-A 24). 


B. 

Ever since this Court's decision almost two decades 
ago in Stella v. Grah am Paige Corp. Mo t ors C orp., 232 F. 2d 299, 
300-301 (2nd Cir. 1956), cert, den., 352 U.S. 83, it has been 
settled in this Circuit that a person who, within six months. 
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purchases and sells at a profit 10% or more of an issuer's 
stock is liable under Section 16(b). In other words. Section 
16(b) includes the very purchase which makes the stockholder a 
10% beneficial owner. See, similarly, New mark v, RKO General , 

In^. , s upra , 425 F. 2d ac pp. 355-6 and Eme rson Electric C o. v. 
Reliance Ele ctric Co., 434 F. 2d 918, 922-4 (8th Cir. 1970), aff'd, 
404 U.S. 418. 

In its amicjs brief (pp. 5-6) filed with the District 
court in S tella in support of this result (and referred to in 
this Court's decision in Stella , 232 F. 2d at p. 301), the SEC 
stated: "A person who acquires a large block of stock in a 

single transaction normally has access to inside information. 

He necessarily would deal in the negotiations looking toward the 
purchase, with either the issuer or an insider holding a large 
interest in the issuer. In either event he would be in a 
position to bargain for disclosures not available to the public. 

It is against abuse of information so obtained as well as of 
information obtained after representation in management is secured 
that the section is directed." And in Newmark v. RKO Gen eral, 
^i^ra, 425 F. 2d 356, this Court stated that the "statutory re¬ 
ference to a ten percent beneficial owner rests on the presumption 
that an owner of this quantity of securities has access to inside 
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information". 


Such statutory presumption of inside knowledge is 
particularly appropriate where, as here, an underwriter engages 
in a firm-commitment underwriting. Indeed, in the particular 
case at bar, the distinct possibility exists, in view of the 
sec's charges against Norton (infra. Appendix D,pp.5-7 ), 
that there was an actual abuse of inside information by Norton 
in the purchase and sale of Designcraft's stock, even though 
actual abuse is not necessary to liability under the objective 
standard of 16(b). 

In the absence therefore of any applicable exemption for 
underwriters either in the statute or the SEC's regulations, 
an underwriter stands liable under 16(b) to the same extent as 
any other person who purchases and sells 10% or more of an 
issuer's stock. Section 16 itself contains no exemption for 
underwriters. On the contrary, the only exemption in the statute 
for broker-dealers is the so-called market-makers exemption of 
16(d) which exempts transactions made by a dealer "in the ordinary 
course of his business and incident to the establishment or 
maintenance by him of a primary or secondary market" in over- 
the-counter securities that are not held by the dealer in an 
investment account. Section 16(d) was added in 1964 when Section 16 
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was made applicable to the securities of over-the-counter companies. 

The mr.rket-makers exemption of Section 16(d) is of 
course in no wise applicable to underwritings. Rather, that 
matter—the interaction between Section 16(b) and underwritings— 
has been specifically covered by the SEC Regulation over since 
1935. (See, infr# . Appendix C, setting forth, in chronological 
order, all of the SEC's Regulations, together with accompanying 
releases, on the so-called underwriter's exemption, except for the 
present Regulation 16b-2 which is set forth, infra , in Appendix B.) 

SEC Regulation 16b-2 provides that any transaction 
"effected in connection with the distribution of a substantial 
block of securities", i.e., an undertaking, "shall be exempt from 
the provisions of Section 16(b)... upon the following conditions", 
one of such conditions being that "Other persons not within the 
purview of Section 16(b) of the Act are participating in the 
distribution of such block of securities on terms at least as 
favorable as those on which such person [the insider underwriter] 
is participating and to an extent at least equal to the aggregate 
participation of all persons exempted from the provisions of 
Section 16(b) of the Act by this rule." Regulation 16b-2 thus 
expressly provides that an underwriter is exempt from the recapture 
provisions of 16(b) only if other broker-dealers who are not 
insiders within the contemplation of 16(b) participate upon equal 
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terms in at least half of the underwriting. See ii Loss, 

S ecurities Regulation , p. 1113 (1961 ed.) . As the SEC stated 
in its release issued in 1947, the purpose of such condition 
in the Regulation is "to prevent such 'insiders' or 'insider 
firms' from acquiring a preferential position where they parti¬ 
cipate in a distribution" ( infra . Appendix C, p. 32 ). Such 

condition also serves to deter conduct by an insider underwriter 
involving abuse of inside information and manipulative activities 
(charged by the SEC to have occurred in the very underwriting 
involved in this case) in that equal participation by non-insider 
underwriters greatly reduces the incentive for engaging in such 
conduct while at the same time greatly increasing the risk Of 
detection or exposure. In this connection, it should be noted 
that the exemption of Regulation 16b-2 is not only for under¬ 
writings but also for stabilizing activities conducted in connection 
therewith. 

AS originally promulgated in 1935, the Regulation (par. 

(a)) exempted only the underwriting of stock acquired from an 
"issuer" ( infra , Appendix C, p. 26 ). in 1936, the Regulation 

was amended so as to define "issuer" to include "any f)erson 
directly or indirectly controlling or controlled by the issuer, 
or any person or any person under direct or indirect common 
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control with the issuer". ( Infra , Appendix C, p. 28 ). 

As was explained in the accompanying release of the SEC, 
this amendment of the term "issuer" in the Regulation "enlarges 
the scope of the original exemption by making it available, on 
specified conditions, to any person who, with a view to distri¬ 
bution, acquires more than 10% of the equity securities of the 
issuer from its parent, subsidiary, or commonly controlled affiliate, 
or from individuals in similar relationships to the issuer" ( infra . 
Appendix c, p. 27 ) (underlining supplied). in its opinion herein, 
the court below stated that the "rule, as originally promulgated, 
clearly indicated that its purpose was to exempt underwriters 
who, prior to the underwriting transaction, had some [pre-existing] 
'insider* status" (A 47) and that nothing in the SEC's subsequent 
releases "indicated a shift to the viewpoint that an underwriter 
could become an insider simply by virtue of its distributing 
activities" (A 51). On the contrary, as seen, the SEC specifically 
stated in its 1936 release that the Regulation, if complied with, 
provided an exemption to the otherwise applicable provisions of 
Section 16(b) to an underwriter who "with a view to distribution, 
acquires more than 10% of the equity securities of the issuer." 

Thus, in its amicus brief (pp.6-7) filed with the District 
court in the Stella case, the SEC stated the following; 
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"The Commission, at least by implication, 
early recognized that the Congress intended to include 
such purchases within the scope of the Act. Acting 
pursuant to the authority granted it to exclude from 
the operation of section 16(b) such transactions as 
'are not comprehended within the purposes of Section 
16(b)' it promulgated a rule, on June 8, 1935, ex¬ 
empting underwriting transactions meeting certain 
conditions from the liabilities imposed by the section. 

Such an exemptive rule would not have been necessary, 
insofar as underwriters who became 10 per cent owners 
of the securities underwritten by virtue of their 
underwriting agreement were concerned, unless section 
16(b) is given the literal construction we have 
suggested. Subsequent amendments of this rule, in 
1936 and 1938 [and 1952], did not vary this interpreta¬ 
tion. It is apparent, therefore, that the Commission 
has consistently, for 17 years, regarded the purchase 
by which a stockholder achieved a ten per cent interest 
in the corporation as subject to the liabilities imposed 
by the section." 

TO the same effect, see article written by Chairman and an attorney 
of the SEC after District Court's decision in Stella ; Cook and 
Feldman, "Ins ider Trading under the Securities Exchange Act" , 

66 Harvard L. Rev. 385, 612, 631-632, footnote 197 (1953). 


C. 

While Section 16 exempts the market-making transactions 
of a broker-dealer, it contains no exemption whatever for the 
underwriting transactions of a broker-dealer, this being a matter 
that has been covered almost since the very enactment of the 1934 
Act by SEC Regulation. Regulation 16(b)-2 extends an exemption 
from 16(b) liability to underwriters who satisfy the conditions 
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that are prescribed in the Regulation. There is nothing what¬ 
ever in Regulation 16b-2 to suggest that the liability under 16(b) 
of an underwriter who fails to satisfy the prescribed conditions 
is different from the liability of any other person under 16(b). 

The effect of the decision by the court below is to carve 
out a special exemption for underwriters from 16(b) liability 
of far-reaching significance even though neither Section 16 
itself nor Regulation 16b-2 (specifically treating the question 
of the underwriters' exemption) provides for any such exemption. 

The court below does this upon the ground that the SEC's releases 
indicate that such an exemption was intended, though of course the 
SEC could easily have provided for such exemption in a much less 
Delphic fashion in Regulation 16b-2 itself if such had in fact 
been the SEC's intendment. The actual fact however, is that 
the sec's releases and its other official statements expressly 
and specifically make it clear that no such exemption was ever 
intended but that, just to the contrary, an underwriter, such as 
Norton, which purchases and sells over 10% of an issuer's stock 
is subject to the recapture provisions of 16(b) unless it satisfies 
the condition of Regulation 16b-2, including the condition that 
it share upon the same terms that it enjoys one-half of the 
underwriting with other non-insider underwriters. In the words, 
for example, of the SEC's felease (infra, Appendix C, p.27 ) 
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I 

I 

16(b) liability attaches to an underwriter who "with a view 
to distribution, acquires [and sells] more than 10% of the equity | 

securities of the issuer." 

It accordingly follows that Norton is liable under 16(b) 
for the short-swing profits that it made in the purchase and 
sale of Designcraft's common stock. 

CONCLUSION 

For the foregoing reasons, it is respectfully submitted 
that the judgment herein in favor of defendant Norton should be 
reversed, with appropriate directions to enter judgment in favor 
of plaintiff upon the issue of liability. 

Respectfully submitted, 

KAUFMAN, TAYLOR, KIMMEL & 

MILLER 

Attorneys for Plaintiff-Appellant 

STANLEY L. KAUFMAN 
ALLAN K. PECKEL 
Of Counsel 

July 3 , 1374 
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APPENDIX "A" 
SECTION 16b 
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20 4211 DIREOORS. OFFICERS, AND PRINCIPAL 
” ' STOCKHOLDERS 

Sec 16 U) Evtry person who is directly or ind'.rcctly the beneficial owner 

r iStr; -iiru™ -;i> 

the effect %c d>'« o davs after he becomes such beneficial owner, director. 

oir'. rr«: 

on a national secu.ities , ■ , 1 ,^ bciieiicial owner, and within 

oV„s.s^.n« 

ir" v.Tv,';.s or.h«; 

S~i;Lr'frr5:rC'r;r^^i^.Tss^'?^^^ 

78 Stat. 579.1 

11 20 4221 I Profits Realized from Purchase and Sales within ;; ;•' f : 

FO, «C P-v.nu„F 

have been obtaiiif! by such ' j him from any purchase and 

his relationship to the Vcciui.y of such issuer (other than 

sale, or any saie and purihas., any , y rnnnths, unless such 

.ocpri^yi »r,i“ r,b, .»»• 

securuy was acqv.ncu in . . isicn^r irrcsocciivc of any inttii* 

traced, shall inure to and 2,Cor or omce“ n entering into 

lion on the pait of such hen • n'lirchased or of not repurchasing the 

such transaction of holding ^ Cuit to recover such profit may 

security sold for a period *'* J"”;';;^„f“l%;eTinris^ by the 

he instituted at law or in en"' ■ . ^ in the name and in behalf 

issuer, or by the owner *'™’’'?cfnse to hrTng such suit within sixty dayt 

of the issuer if the issuer shall fail or thereafter; but no 

after request or shall ta'l ■ vears after the date such profit waa 

siieh suit shall he hrooght ' nnMrucd to cover any transaction where 

- "bf ;r£vr™ 

“,:’'r:;b;,r.r?rp,,“rbTs. p^^^^^^^^ - ..cn.. - - 

comprehended w ithin the purpose of this subsection. 

own the seennty sold, or (2) i. owin.ig vSnTve d^^^ after *ucli 

siirh sale within rhamirls of transportation; but no person 

ted ;; wSn 

d^'s!rw;^d;‘ci^‘ur or expense. 

II 20 4241 (Eaempfion of Securities Held by DoaUf 
* ' ' os Market Moker] 

Tb. p,o.ibo,.. p. S" 

E".*",irpMr.'n pp.'.pp.v''o i’p ^di?; 

ihcreiofore I'tlil by him >n an _ c^inbU^bmcnt or fn.vntfnance by 

course of Ins business 1" .'"national securitie. 

him ol a primary or section 5 of this 

e>:cl'.ancp *'• exclianjic ^ . .i -ulc* and rccufalions 

U.[e) for such security. The ^al^ 

” L'^^rreon^'m; ^unTj^c.. ^"rSm'rs 

rn;-::-;',::^..ima^m secondary market. IA. .dded by 

.Act of .August 20, 1964. Sec. 8(b). 78 Stat. 579.1 

II 20 4251 I Exemption of Foreign ond Oomesfic Arbitroge 
^ Tronsoctioni 1 

Ti,. p.ovi.io„. 

aihi-.rage tr.msaCions „cry out the purpose* of this section. 

rA;'"-;rd"br\c*cf't';.’.t 20 .1964. sec^ 8(b. 78 sut. 579.1 









For IMMEDIAXE release Friday, December 4, 1959 

SECURITIES AND EXQIANGE COMMISSION 
Washington, D. C. 

SECURITIES EXCHANGE ACT OF 1934 
Release No. 6131 J6^ 

AMOOMENT OF RULES 16b-2 AND 16c-2 UNDER 
THE SECURITIES EXCHANGE ACT OF 1934 

On October 29, 1959, in Securities Eicchange Act Release No. 6103, 
the Securities and Exchange Commission announced a proposal to amend Its 
Rules 16b-2 and 16c-2 under the Securities Exchange Act of 1934. The 
Commission has reviewed the comments and suggestions received on the 
propossl and has adopted the amendments as set forth below. 

Section 16(b) of the Act provides that any profit realized by 
a beneficial owner of more than lOZ of any class of any equity security 
registered on a national securities exchange or by a director or officer 
of the issuer of such a security (sometimes referred to herein as "in¬ 
siders") as a result of any non-exempt short-swing transaction (purchase 
and sale, or sale and purchase, within six oionths) may be recovered by 
the Issuer or by any security holder on Its behalf. Section 16(c) of 
the Act makes it unlawful for the "insiders" referred to, directlyor 
Indirectly, to sell any non-exempted equity security of such Issuer 
(1) If they do not own the security sold, or (2) If owning it, they do 
not deliver it within the period specified In the section. Rules 16b-2 
and l6c-2 have provided exemptions from the above provisions for certain 
distributing transactions under specified conditions Including, among 
others, the reeulrenent th an "Insiders" be partlci- 

patln)-; In the dis tribution to an equal ^xtent anj_on_teras_at__least_as 
tavorabie'as the 

The amendments to the above rules are intended to make it clear 
that when the conditions of the rules are met, certain other transactions 
which frequently occur in connection with distributions arc also exempted. 
These include (1) stabilizing transactions, which may involve the purchase 
of outstanding securities of the some class rather than securities of the 
block being distributed, or, where a convertible security is being 
distributed, outstanding securities of the class subject to the con.’or- 
sion right; (2) transactions effected in connection with the various types 
of rights offerings, e.g. "lay offs" in a Shield's Plan type of distri¬ 
bution; and (3) transactions in connection with so-called standby 
redemptions, l.e., where convertible securities selling above their 
redemption price arc called for redemption and at the same time arrange¬ 
ments are made under which dealers undertake to purchase any such securi¬ 
ties tendered at a price slightly higher than the redexaption price, to 
convert them, and bo distribute the underlying stock. 
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. I. i<^ 7 h.. Also boon Aocodcd to delete the tequlreueiit thet 
the dieJubutio; be -de oi 

tolrub!"' vhete .11 of the other 

r.«li:tu“ U Te^hg «de 1. ~t A ^terlAl cor.ld.r.tlon in deter^h- 
tng whether the exemption should be available. 

V Statutory Basis 

The Sccorltle. «.d Dcchohge “"^“"‘rigS'^plrUcui^tylecUo.. 

3(A)(If). 16(b). 16(c), ^ ^ ^ ' gjema ouch Action neceooAcy 

.nd 16C-2 AO otstcd below. The to^.own oe^ .„tectlon of Invc.tore 
end appropriate in the public Intcres Conaalsslon 

.u.d „'.L...ry to CAtr, out It. functions ^fcie Adnlnl.tt.. 

lledA. in 01 “ t“:ff«? of Udh. 

‘eirn^”:: T:CX d«t.red effective Oecenber 6. 1939. 

The text of Rule 16b-2, as amended, is as follows: 


"Rule 16b~2» 


r.A„-.tlon fton section 16 (b) of Cert.ln TrenAActlos. 
Fffec ted in Connection with a Distribution. 


..(A) An, »--ctJdn »f purchAoe ^d eel^^^^^ 

sirtt":;!:. o‘f’r::uirt.Si.i t;o:“:r.ecuriti.. .^n b. «^t 

‘j::«i:dTn''iM."~u,« i^iehind^.: ^jt^r th.%rrp::. of 

.aid section, upon the following conditions; 

The person effecting the transaction is engaged 
in the buslnLS of distributing securities and is p^tici- 
patlng in good faith, in the ordinary course 
Lss^ln tS distribution of such block of securities, 

«(2) The security Involved in the transaction is (A) a 
part of such block of securities and is acquired by the 
Lrson effecting the transaction, with a view to the^strl 
h ition thereof from the Issuer or other person on whose 
‘.u:r.';urIS.. .r. bcihg f 

„„ who 1. p.rticip.ti^ ih ih 

O' forl[h“Acioui.t‘?f the porooo effecting the 

with such distribution; and 
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"(3) Other persons not within the purview of Section 
16(b) of the Act are participating in the distribution of 
such block of securities on terms at least as favorable as 
those on which such person is participating and to an extent 
at least equal to the aggregate participation of all persons 
exempted from the provisions of Section 16(b) of the Act by 
tlUs rule. However, the performance of the functions of 
manager of a distributing group and,the receipt of a bona 
fide payment for performing such fiinctions shall not preclude 
on exemption which would otherwise be available under this 
rule. 

"(b) The exemption of a transaction pursuant to this rule with 
respect to the participation therein of one party thereto shall not 
render such transaction exempt %fith respect to participation of any 
other party therein unless such other party also meets the conditions 
of this rule." 

The text of Rule 16c-2, as amended, is as follows: 

"Rule 16c-2. 


"Any security shall be exempt from the operation of Sec¬ 
tion 16(c) of the Act to the extent necessary to render lawful under 
such secci:^ any sale made by or on behalf of a dealer in connection 
with a distribution of a substantial block of securities, upon the 
following conditions: 

"(a) The sale is represented by an over-allotment in which 
the dealer is participating as a member of an underwriting group, 
or the dealer or a person acting on his behalf intends in good 
faith to offset such sale with a security to be acquired by or 
on behalf of the dealer as a participant in an underwriting, 
selling or soliciting-dealcr group of which the dealer is a member 
at the time of the sale, whether or not the security to be so ac¬ 
quired is subject to a prior offering to existing security holders 
or some other class of persons; and 

"(b) Other persons not within the purview of Section 16(c) 
of the Act are participating in the distribution of such block of 
securities on terms at least as favorable as those on which such 
dealer is participating and to an extent at least equal to the 
aggregate participation of all persons exempted from the pro¬ 
visions of Section 16(c) of the Act by this rule. However, the 
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Exemption from Section 16(c) of Certain Transactions 


Effected in Connection with a Distribution. 
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performance of the functiona of manager of a distributing group 
and the receipt of a bona fide payment for performing such 
functions shall not preclude an exemption which would other¬ 
wise be available under this rule." 

By the Commission* 


/ 

Orval L. DuBols 
Secretary 
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S EC REGUI7STI0NS RE: 
UNDERWRITERS SINCE 1935 






For Rcloaso in MORNING UEV/SPArERS of Saturday, Juno 8, 1935. 

SECURITIES AIN) EXCIIAIJGE COIMISSION ' 
Washington 


SECURITIES EXCIIAiraE ACT OF 1934 
Release No. 264 (Class B) 

The Securities and Exchange Coirmission today made public a rule exempting 
certain transactions by undorv/ritors from the provisions of Section 16 (b) 
of the Securities Exchange Act. This subsection of the Act requires a person 
who is the beneficial owner of more than 10 per cent of on equity security 
registered on a national securities exchange, or an*officer or director of • 
the issuer of such a security, to account to the issuer for profits made by 
purchases and sales of any equity securities of the issuer matio within a 
six-months period. 

The now Rule ND2 affords on exemption for certain oases by providing 
that undon-rt-iters who happen to have a mombor of thoir firm also an officer 
or director of tho issuer or ono of its principal stockholders who are 
regularly ongagod in tho business of buying and soiling securities nood not 
account to tho company for profits realized from purchases and sales made 
in tho distribution of a security for tho company, provided that independent 
un ^r\-.Titcrs have a participation in tho undorwriting of at ipast 50 per 
cent on identical terms. No exemption, however, is granted from tho require¬ 
ments of Section 16(a) which calls for a full disclosure of those transactions. 


—oOo—- 
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For Roloase in l^OHL’ING NEr/.'SPAPERS of Saturday, June 8, 1935 

SECURITIES AND EXCH/UIGE COMMISSION 
V/ashington 

SECURITIES EXCHANGE ACT OF 1934 

Roleaso No« 264 (Class A) 

The Socuritios and Exchanp;o Coinmission, finding that tho transactions 
doGcribed in tho following rulo aro not oomprohbndcd v;ithin tho purpose of 
Section IG (b), as set forth in said subsection, hereby adopts said rule 
as Rule NB2j 

Rulo NB2. Exonotion fmm Section 16 (b) of Certain Distributing and 
Undon-.Titint; Transactions . Any transaction of purchase and salo of a so« 
curity shall bo exempt from tho provisions of Section 16 (b), to tho extent 
proscribed in this rulo, as not comprehended within tho purpose of said 
subsection, upon condition thatj 

(a) Tho person effecting such transaction purchases such security, 
with a view to tho distribution thereof, from a person (l) v/ho is 
tho issuer thereof, or (2) vdio is participating in good faith in 
tho distribution of the same issue of securities and whose ovmor- 
ship of such security has been acquired vri.thin six months, directly 
or solely through other such participants, from the issuer) 

(b) Such transaction is effected by a person who is otherwise engaged 
in tho business of buying and selling securities for his own 
account, through a broker or othorvdso, as a'part of a regular 
business; and 

(c) If the person effecting such transaction is either (l) an officer 

or director of the issuer, (2) a firm of v.hich such officer or 
director is a partner, or (3) a corporation or other person in 
respect of which such officer or director is an officer, director 
or beneficial ovmcr, directly or indirectly, of more than 10 per 
cont of any class of equity security, then ether ero 

no t roocifind in c l auses (l), (2) or (3 i, or this paragraph (c) 

in v-nc nuj^n ase of such security (or other 
securities of tlio~ sane issueJ v.-ir..r*a V 'to the dic'~ribution_ 
thereof, on tepms i dentical wit)i those or. which r.uei\ snecjjli.ed 
perr.or.r fv.vo narvic 1 ua 

ar p ro gate par’cicipapion or_jvjA_jjuch_snc 2 ifi£d_]norson^» 

Tho oxomotion of a transaction pursuant to this rulo vrith respect.to 
tho participation therein of one party thereto shall not render such trans¬ 
action exempt with respect to participation of any other party therein 
unless such other party also meets tho roquiroiaonts c "* *. ragraphs (a), (b), 
and (c) of this.rule. 
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For IMMEDIATE Release Thursday, March 19, 1906. 

.SECURITIES AND EXCHAtlGE COMMISSION. 
V/asliinyto'n 


SECURITIES EXCHAIIGE ACT OF 1934 
Release No. 535 (Class B) 

The Securities and Exchange Commission has amended Rule R-DO, making 
two changes In Its provisions. The rule exempts from Section 16(b) of the 
Securities Exchange Act of 1Q34, transactions of certain underwriters who 
otherwise would be accountable to Issuing cortpanies for profits realized In 
distribution of such companies' securities. The rule is applicable to 
Individuals acting as underwriters if they are officers, directors, or 
principal stockholders of the issuer, and to underwriting ccrgoratlons or 
firms If they are principal stockholders of the issuer, 

AS originally adopted. It provided that If the underwriter was a cor¬ 
poration or firm of which an officer, director, member or principal stock¬ 
holder was also an officer or director of the Issuer, It need not account 
to the Issuer for profits realized in the distribution of a securltyfor 
‘he company, provided that other and Independent underwriters have a partic¬ 
ipation in the underwriting of at least 50?i on Identical terns. . 

The first change limits the original exemption by extending the 
specified Interlocking relationships to Include officers and directors o 
issuer, serving ss employees, appolnsors, no.lnees, . 

the underwriters. This change is to become effective April 20. lOjO but wll. 
not apply to distributions begun prior to that date. 

The second change In the rule enlarges the scope of the original exemp¬ 
tion by making It available, on specified conditions, to any person '-ho* 
with a view to distribution, acquires more than 10% of the equity securities 
of the issuer from Its parent, subsidiary, or commonly controlled affiliate, 
or from Individuals In similar relationships to the Issuer. This second 
change Is to become effective Immediately. 



ir 
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For IMMEDIATE Releaso Thursday, March 10, 1930 


SECURITIES AilO EXCHAI'GE COMMISSION 

Washington 


SECtP.ITIES EXCHAMGE ACT OP 1934 
Releass No, 535 (Clasa A) 

The Securities and Exchange Commission, finding that the transactions 
described In Rule K32, as hereinafter amended, are not comprehended within 
the purpose of subsection (b) of Section 10 as set forth in oaU subsection, 
hereby amends said Rule by; 

1, Inserting immediately after the wor^ "partner", in clause (2) of 
paragraph (c), the words "employee, appointee, nominee, or repre- 
oentatlve,"{ 

", Inserting Immediately before the words "or beneficial owner" in 
clause (3) of paragraph (c), the words "employee, appointee, 

• nominee, representative"; and 

3, Inserting a new paragraph immediately following paragraph |c), to 
read as follows:- 


. "AS used in paragraph (aVof thls rule,‘the tern -Issuer* • 
shall include. In addition to an ’issuer* within the meaning of . 
Section 3 (a) (0), any person directly or Indirectly contro ng 
or controlled by the issuer, or any person unaer direct ^ . 
direct common control with the issuer. As used In this 
term 'issue • shall Include, In addition to an Issue of securities 
Issued by an Issuer within the meaning of Section 3 I a) (8), 
securities purchased with a view to distribution by the partici¬ 
pants in any single distribution from any person directly or In¬ 
directly controlling or controlled by the issuer thereof, or from 
any person under direct or indirect common control with the 

Issuer," 


The Rule, as amended, reads as follows; 

Rule A'i?2. Exe<nption /ro.« Section lO (b) of Certain Distributing and 
Underwriting Transactions. Any transaction of purchase and sale of a 
security shall be exempt from the provisions of Section 13 (b), to the extent 
prescribed in this rule, as not comprehended within the purpose of said aub- 
section, upon condition that; 


(a) The person effecting such transaction purchases sQch security with 
a view to the distribution thereof, from a person (1) who is the issuer 
thereof, or (2) who is participating in good faith in the distribution 
of the same issue of securities and whose ownership of such security 
has been acquired within six months, directly or solely through other 
such participants, from the Issuer; 


(b) Such transaction Is effected by a person who is otherwise engaged 
in the business of buying and selling securities for hi<s own account, 
through a broker or otherwise, as a part of a regular business; and 
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Release No, 535 (Class A) 


(c)‘ If the person cffectlnj} such transaction Is cither (i) an officer 
or director of the issuer, (2) a firm of which such officer or director 
is a partner, employec7 appointee, noinlnce or represeiitativo, or (3) a 
corporation or other person in respect of which such offlcei* or director 
. is an officer, director, employee, appointee, nominee, representative or 

beneficial owner, directly or Indirectly, of more than 10 per centum of 
any class of equity security, ‘ then other persons who are not specified 
, in clauses (1), (2) or (3), of this parajjraph (c) must have participated 

in the purchase of such security (or other securities of the same issue) 
with a view to the distribution thereof, on terms Identical with those 
on which such specified persons have participated and to an extent at 
least equal to the a()^re^atc participation of all such specified persons. 

As used in paragraph (a) of this rule, the term "Issuer" shall Include, 
in addition to an "issuer" within the meaning of Section 3 (a) (8), any 
person directly or indirectly oontrolliniJ or controlled by the issuer, 
or any person under direct or indirect common control with the issuer. 

As used in this rule, the tern "issue" shall Include, In addition to an 
issue of securities issued by an Issuer within the meaning of Section 3 
(a) (0), securities purchased with a view to distribution by the-partici¬ 
pants in any single distribution from any person directly or indirectly 
controlling or controlled by the issuer thereof, or,from any person under 
direct or indirect common control with the issuer. 

The exemption of a transaction pursuant to this rule with respect to the 
participation therein of one party thereto shall not render such trans¬ 
action exempt with respect to participation of any other party therein 

j unless such other party also meets the requirements of paragraphs (a), 

I (b), and (c) of this rule. 

Paragraphs numbered I and 2 of the above amendment shall become effective 
upon April 20, 1930, but shall not apply to distributions begun prior to that 
date, 

/ 

Paragraph numbered 3 of the above amendment shall become effective 
immediately, 

± 
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For IMCEDIATE Release Saturday, February 27. 1037 

SECURITIES AI!D EXCHANGE COMMISSION 
Washington 

SFCURITIFS EXCHANGE ACT OP 1934 
Release No* 1080 

Amendment to Rule HBs 

The Securities and Exchange Commission, deeming the transactions de» 
scribed In Rule N32 as hereinafter amended, to the extent prescribed In 
said rule as so amended, not to be comprehended within the purpose of sub*> 
section (b) of Section 18 as set forth in such sub-section, pursuant to 
authority conferred upon it by the Securities Exchange Act of 1934, par¬ 
ticularly Sections 16(b) and 23(a) thereof, hereby amends Rule NB2 by 
3 t,riKii.g out of paragraph (c) of said Rule the words "identical with" and 
substituting in lieu thereof the words "at least as favorable as". 

Paragraph (c) of Rule HB2 as so amended reads as follows; 

"(c) If the person effecting such transac.tlon is eltlier (1) 
an officer or director of the issuer, (2) a fire, of which su^h 
officer or director is a partner, employee, appointee, nominee or 
representative, or (3) a corporation or other person in respect of 
which such officer or director is an officer, director, employee, 
appointee, nominee, representative or beneflclnl owner, directly 
or indirectly, of more than 10 per centum cf any class of equity 
security, then other persons who are not specified in clauses (1), 

(2) or (3), of this paragraph (c) must have participated in the 
purchase of ouch ojcurlty (or other securities of the sane issue) 
with a view to the distribution thereof, on terms at least as 
favorable as those on which such specified persons have participated 
and to an extent at least equal to the aggregate participation of 
all such specified persons," 

The foregoing action shall be effective Itrjnediately upon publication. 
By the Connission, 


Francis P, Drassor, 
Secretary, 

^Oo— ’ 
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For IMMEDIATE ndcasc Saturday, October 1, 1938 


SECURITIES AND EXCHANGE COMMiSSlOK 
Washington 

S«^CLmiTlES EXCHANGE ACT 0? 1934 
Kclease No. 1307 

REDESIGNATIOi; OP GFHERAL. RULES AIJD REGULATIONS” " ” ” 

UNDER THE SECURITIES EXCHANGE ACT OF 1934 •••-- 


ADOPTroS OF HOLE X-S • ; a 

The Securities and Exchaiifje Commission has adopted for Its Gcreral • 
Rules and Regulations under tlie SecurItle's "ETx'char^e Act oT 1.034 a''*3ys'*J^tn*^ 
of dcsl^JnaMon which Indicates the particular sections of the Act to which 
the rcG^-ectivc rule*, relate. The rules are now availaolc, with the new “• 
designations, in printed pamphlet form. *" 


The Commission has also adopted a new rule which provides that where-*- 
reference has been made to rules under the old sys tem- of-des Ignat I on ^-.- S U C ll - „ 
reference shall be deemed to refer to the respective rules urider the new sys¬ 
tem of designation. The application of this rule will be temporary since-the 
old designations will be superseded by the--new tis- the-v&ri-o<J9‘regu-lBtri'<K>» 4w- 
which such references occur aie reprinted. *, * 

The text of the Commission's action follows: .. .. .. ...J 


The Securities and Exchange Conmir.slon, act ing . pursuant to authority con¬ 
ferred upon it by the Securities Exchange Act of l'J34, particularly section 
ESI a) thereof, and deeming such action necessary and appropriate in the public 

interest and for the protection of investors and necessary for tho..execuM.01l_ 

of the functions vested in the Commissicn, hereby takes the following action: 

1. The Commission hereby adopts for itn General Rules and Regulations 
under the Act the arrangement and system of designation followed In the attached 
printed copy of "General Rules and Regulations under the Securltlen Exchange 
Act of 1934." 

2. The Commission hereby adopts the following new rule: -- 

"HuLe 1-5. Reference to Rule by Obsolete Designation. 

■ "Wherever in any rule, form, or Instruction book specific reference 

Is made to a rule by number or other designation which is r.ow obsolete, 

3\>ch reference shall be deemed to be made to the corresponding rule or 
rules in these General Rules and Regulations." ’ • 

The foregoing action shall be effective as of September 10, 1033. 

By the Commission. 
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For E.Q!iiDL\TE Rclcasp Wednesday, January 29, 1947 


GEJURITIES AIR5 liCCHANGE C0!.mGSI0N 
Philadelphia 

SECURITIES EXCilANGE ACT OF 1934 
Release Moo 3907^^ 

The Sejurities and Exchance Comnission today announced the adoption 
of a similar .■’jiterprotative amendment to each oC tvfo rules, X 16D 2 and 
X‘*16C '20 These rulec condit.ionally e'xemot undef-Tritinc transactions from 
Sections 16 (b) and-Ir^-(r) of the 3e'ur?<’ ''en Exchance Act of 193A; Sec<i » 
tion 16 (b) is.the sect.ipo v/hich provides that any profit realized by a 
beneficial.cr.vncr of more than ten percent of any class of any equity 
security registered on a national securities exchange, or by a director 
or officer of the issuer of such a security, as a result of any purchase 
and sale (or sale and purchase) of any equity security of such issuer 
v/ithi_n a period of less than six months shall inure to the corporation* 
Goction 16 (c) prohibits short sales of such equity securities by such 
persons. Thc.Wo rules exempt bona fide undenvriting trajisactions by 
dealers wlio fall within one of rivr’th.r.PO classes of "insiders" specified 
in Section 16, or by dealer firms vrLth which such persons arc connected. 
However, in order to prevent such "insiders" or "insider firms" from ac** 
quiring a preferential position v/hcrc they participate in a distribution, 
the exemptions afforded by the two rules arc subject to the condition t . 
that "non-'insiders" or " non^insidcr firms" sliall have participated in 
the distribution "on terms at least as favorable" as those on which the 
"insiders" have participated and "to an extent at least equal to the 
aggregate.participation" of all "insiders." 

The purpose of the present amendments is to make it clear that the 
more receipt of a fee as manager of an uundcr/rriting svTidicatc sliall not 
be deemed to destroy any exemption which would otherwise be availlable * 
under the rules, (In audition, several minor changes of phraseology are 
boing made in Rule X-16D-2 in order to conform its language to the more 
recently adopted Rule X-16C-2,) , . 

The text of the Commission's action folloivs: 

The Securities and Exchange Coamission deems it ncccssaiv for the 
exorcise of the functions vested in it and necessary and appropriate in 
the public interest and for the protection of investors to amend the 
first paragraph of part, (c) of Rule X-IbB-2 and the first paragraph of 
part (b) of Rule X- 16C-'2 under the Securities Exchange Act of 1934 to 
read as. set forth bela.v. The Commission finds that the amendments are 
primarily in the nature of interpretations of the existing provisions of 
the rules; that the amendments relieve restriction; that notice and pub¬ 
lic procedure pursuant to Section 4 (a) and (b) of the Administrative 
Proced'xrc Act are unnecessary; and that the amendments may be declared’ 
effective immediately pursuant to Section 4 (e) of that Act, Therefore 
the Commission, pursuant to the authority conferred upon it by the Secu¬ 
rities Exchange Act of 1934, particularly Sections 3 (a) (12), 16 (b) 
and (c) and 23 (a) thereof, hereby takes the following action; 

I. The first paragraph of part (c) of Rule X--16D-2 is amended to 
read as follows: 
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"(•:) If the person effeoting w-h transaction is either (1) an 
officer or director of the issuer. [2) a f.i’-m of which an officer or 
director of the issuer is a pirtner, employ« 2 e. appointee, nominee 
or representative, or (3) corporation or other person in respect 
of v/hioh an officer or director of the issuer is an o'fficer, di¬ 
rector. employee, appointee, nominee, representative or beneficial 
o\-mer, directly or indirectly, of noro than 10 per centum of any 
class of equity security, then one or more other persons who are 
not specified in clause \l), (2) or (3) of this paragraph shall- 
have participated in the distribution as members of the under- 
v/riting group on terms at least as favorable as those on -which such 
specified persons have participated and to an extent at least eq^xal 
to the aggregate participation of all'such specified persons; 
Provided, That performance of the functions of manager of a distri- 
^t7jrng~^roup and the receipt from the group of a bona fide i>ayment 
for performing such functions shall not be deemed to destroy an 
exemption wliich otherwise v/ould be available pursuant to this rule,'* 


II, The first paragraph of part (b) of Rule X-16C-2 is amended to 
read as follows; 

"(b) The exemptions granted by paragraph (a) shall bo subject 
to the condition that, if the dealer is either.(1) an officer-or 
director of the issuer, (2) a firm of v/tiich an officer or director 
of the issuer is a partner, employee, appointee, nominee or repro- 
sontative, or (3) a corporation or other person in respect of which 
an officer or director of the issuer is an officer, director, 
employee, appointee, nominee., representative or beneficial o\-mcr, 
directly or indirectly, of more than 10 per centum of any class of 
eqiiity security, then one or more other persons \7ho arc nob speci¬ 
fied in clause* (1), (2) or (3) of this jiaragraph shall have partici¬ 
pated in the distrioution as members of the unden-/riting group (or, 
in the case of the second exemption, the underwriting group or the 
selling group or both) on tenns at least as lavorable as those on 
v/hi'h such specified persons have participated and to an oxt'^nt at 
leard equal to the aggregate participation of all such specified 
persons; Provided. That performance of the functions of manager of 
a distributing group and the receipt from the group of a bona file 
pa:/mGnt for performing such Amotions shall not be deemed to de** 
stroy an exemption which othenvise would be available pursuant to 
this rule," 

Effective January 29, 1947 . 


-oOo-— 
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For IMIjEDIATE Release Wednesday^ September 24# 1952 


SECURITIES AND EXCHA2JGE CCWMISSION 
V(ashington/ D. C. 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 4754xf 

ADOPTION OF AMENDIJENTS TO RULES X-16A-1, 

X-16A-3, X-16A-4, X-16B-2, X-l'6B-3 AND X-16B-5 

Purpose of Rule 

On June 18, 1952, the Commission published notice that it had under 
consideration proposals for the adoption of a new rule X-16A-8 and amend¬ 
ments to rules X-16A-1, X-16A-3, X-16A-4, X-16B-2, and X-16B-5. It in¬ 
vited all interested persons to comment upon the proposals. The notice 
of rules X-16A-1, X>l6A-3 and X-16A-4 was published in Securities 
Exchange Act Release No. 4718. The notice of rules X-16B-2 and X-16B-5 
was published in Securities Exchange Act Release Na. 4719. The notice of 
rule X-16A-8 was published in Securities Exchange Act Release No., 4720. 

The amendment to rule X-16B-3 was suggested by comments received upon the 
proposed amendment to rule X-16A-1. The Commission has considered all 
comments and suggestions received in connection with the proposed rules 
and has determined that rules X-16A-1, X-16A-3, X-16A-4, X-16B-2, X-16B-3* 
and X-16B-5 should be adopted in the forms set forth below. The new rule 
X-16A-8 is still under consideration. 

The am^endments clarify and enlarge the reporting requirements and 
exemptions provided by section 16 (a) and section 16 (b) of the Securities 
Exchange Act. Section 16 (a) requires beneficial owners of more than 10 
per cent of any class of equity registered on a national securities ex¬ 
change and officers and directors of the issuers of such a security to 
file reports with the exchange and v/ith the Commission indicating the ex¬ 
tent of their beneficial ownership and any changes in such ovmership which 
occur. Section 16 (b) provides, in general, for the recovery of profits 
realised by such persons when they effect purchases and sales or sales and 
purchases of such equity securities within any period of less than six 
months. 

The nev/ rule X-16A-1 requires the holders of options, puts, calls, 
spreads and straddles to file the reports required by section 16 (a). The 
new rule X-16A-3 requires any person who is a member of'‘a partnership 
which owns securities of an issuer of which he is an officer, director,, of 
ten per cent stockholder to report all holdings and all changes in the 
beneficial ownership of equity securities of that issuer held by the part¬ 
nership. It is not intended as a modification of the principles governing 
liability for short-swing transactions under section 16 (b), as set forth 
in the case of Rattner v. Lehman. 193 F. 2d 564. But it is based upon the 
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belief that full disclosure requires a report of all partnership transac¬ 
tions when an officer, director or ten per cent stockholder of the issuer 
is a partner. The new rule X-16A-4 clarifies the prior rule by indicat¬ 
ing that the exemption provided in the rule is applicable only when the 
securities were held by the persons enumerated in the rule. It also re¬ 
duces the period of time during which the exemption is effective from two 
years to one year. 

The new rule X-16B-2 broadens the prior rule by providing that the 
exemption is available for transactions of purchase and sale of securities 
in the course of a distribution of a block of securities on behalf or"a 
security holder not standing in a control relationship to the'Issuer^."as 
7/cll as to other public distributions where the transactions are in 'the 
course of a public distribution of an issue of securities on behalf of an 
issuer, or a person v/ho does stand in a control relationship to the issuer. 
The amendment to rule X-16BS3 broadens the exemption hitherto provided by 
the rule by making it applicable to acquisitions of nontransferable 

options, as well as to acquisitions of shares of stock. The new rule_ 

X-16B-5 merely clarifies the prior rule, and does not change its effect. 


The Commission has concluded not to adopt the proposed revision of 
rule X-3B-2 ns set forth in its notice, dated June 18, 1952 (Securities 
Exchange Act Release No. 4718, June 18, 1952). The comrr.ent received upon 
this proposal has convinced the Commission that adoption of the proposed 
revision would lend to undue uncertainties as to just v/hat persons are to 
bo treated as "officers" for purposes of sections 16 (a) and 16 (b), as 
v/ell as sections 12, 13 and 14 of the Act. It has concluded that it 
should adhere to the definition in rule X-3B-2 as presently in effect, 
despite the intimations in the opinion of the Court in CnTbv v. Xlune^ 

178 F. 2d 872, that the existing dcfinition.may bo too narrow. The Com¬ 
mission is advised that that case is still awaiting trial upon remand to 
the district court. See also T.ockhr-Pd Aircraft Corporation v. Rathmenp 
F. Supp. (S.D. Cal.) decided July 21, 1952. 

Although the Commission is continuing in effect the existing rule 
X-3B-2 as the Commission's definition of "officer;" it is recognized that 
the ultimate determination of what constitutes on "officer" must be made 
by the courts and that the opinion in Colbv v. Klun e. 178 F. 2d 872, indi¬ 
cates the possibility that the provisions of the Act applicable to 
officers may be held to reach a broader class of persons than might other¬ 
wise appear from the definition contained in rule X-3B-2. Persons inquir¬ 
ing as to their statutory responsibilities will continue to be advised of 
this possibility. 

Statutory Basis 

The new rules are adopted pursuant to the authority vested in the 
Commission by the Securities Exchange Act of 1934, particularly sections 
3(a)(12), 3(b), 16(b) and 23 (a). » . 
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The texts of the rules hereby adopted are as follows: = 
Rule X-16A-1. Reports under Section 16(a). 


.1- ''.er 


(a) .... 


(h) For the purposes of this rule the acquisition or disposi¬ 
tion of any transferable option, put, call,'spread, or straddle shall 
be deemed such a change in the beneficial ownership of the-securixy 
to which such privilege relates as to require the filing of a 
reflecting the acquisition or disposition of such privilege. Nothing 
in this subparagraph, however, shall exempt any person from filing-- 
the reports required upon the exercise of such option, put, call/ - •» 
spread, or straddle. . I!.] 


Rule X-16A-3. Manner of Reporting Holdings and Changes in- '• 
O/nership under Rule X-16A-1. •• . . • . . 

(a) . . . . 

(b) A partner who is required under Rule X-16A-l'to report--’-23. 

in respect of any equity security owned by the partnership shall 
include in his report the entire amount of such equity security— 
ovmed by the partnership. He may, if he so elects, disclose the -• 

extent of his interest in the partnership and the partnership 
transactions. , . . ' -- 

Rule X-16A-4. Exemptions from Sections 16(a) and 16(b). 

/ 

(a) During the period of twelve months following their 
appointment and qualification, securities held "the following 
persons shall be exempt from sections 16(a) and 16(b): ..—- 

(1) Executors or administrators of the estate _lx 

decedent; 

(2) Guardians or Committees for an incompetent; and _ ■ 

(3) Receivers, trustees in bankruptcy, assignees for the 
benefit of creditors, conservators, liquidating agents, 
and other similar persons duly authorized by law to 
administer the estate or assets of other persons. 

After the tv/elve month period following yheir appointment or qualifica¬ 
tion the foregoing persons shall be required to file reports with 
respect to the securities held by the estates which they administer 
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under section 16(a) and shall be liable for profits realize^ from 
trading in such securities pursuant to ‘section 16(b) only v/heh“‘th'e 
estate being administered is a beneficial owner of more than-10-pe'r • 
cent of any class of equity security (other than an othenvise execipted 
security) which is listed on a national securities exchange. -- • •• — 

(b) Securities reacquired by or for the account of an issuer/*''''^ 
and held by it for its account shall be exempt from sections 16(a) - 

and 16(b) during the time they are held by the issuer. • •• ...■■■jr.* ;r 

Rule X-16B-2. Exemption from Section 16(b) of Certain 
Distributing Transactions. . -• . 2 

(a) Any transaction of purchase and sale of a security v/hich . _ 

is effected in the distribution of a substantial block of securities 

of the same class shall be exempt from the provisions of Section 16(b)*'” 

of the Act, to the extent specified in this rule, as not comprehended 

within the purpose of said section, upon the following conditions; ' 

(1) The person effecting the transaction-is engaged i n the' • • ' 

business of distributing securities and is participat-.. • 

ing in good faith, in the ordinary course of such,-*; 

business, in the distribution of such block of securities'^ 

(2) The security involved in the transaction is a part of - - - 
such block of securities and is acquired by the persen - 
effecting the transaction, with a view to the distribu¬ 
tion thereof, from the issuer or other person on whose 
behalf such securities are being distributed or from ^ 
a person who is participating in good faith in the 
distribution of such block of securities; and 

(3) Other persons not within the purview of Section 16(b) 
of the Act are participating in the distiibution of 
such block of securities on terms at least as favorable 
as those on which the person effecting the transaction 

is participating and to an extent at least equal to the- 

aggregate participation of all persons exempted from 
the provisions of Section 16(b) of the Act by this rule. 
However, the performance of the functions of manager 
of a distributing group and the receipt of a bona fide 
payment for performing such functions shall not preclude 
an exemption v/hich would otherwise be available under 
this rule. 

(b) The exemption of a transaction pursuant to this rule with ‘ 
respect to the participation therein of one party thereto shall not 
render such transection exempt with respect to participation'of any 
other party therein unless such other party also meets the conditions 
of this rule. 
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Rule X-16B-’5. Exemptior from Section 16 (b) of Certain 
Acquisitions of Securities under Stock Bonus or Similar Plans. 

Any acquisition of shares of stock or non-transferable options (other 
than convertible stock or stock acquired pursuant to a transferable optioi, 
warrant or right) by a director or officer of the issuer of such stock 
shall be exempt from the operation of Section 16(b) of the Act if the stock 
or option v/as acquired pursuant to a bonus, profit-sharing, retirement or 

similar plan meeting all of the following conditions: 

.0 

(a) The plan has been approved specifically, or through the 
approval of a charter amendment authorizing stock for issuance 
pursuant to the plan, by the security hclders of the issuer at a 
meeting for v/hich proxies were solicited in accordance with such 
rules and regulations, if any, as v/ere then in effect undtr Section 
14(a) of the Act. 

(b) If the selection of the persons who may receive funds or 
securities pursuant to the plan, or the determination of the amount 
of funds or securities which miay be so received by any such person 
is subject to the discretion of any person, such discretion^shall 

be exercised by (1) a committee of three or more persons having full 
and final authority in the matter, or (2) the board of directors of 
the issuer, provided the members of such committee, or a majority 
of the directors acting in the matter, are not entitled to participate 
in such plan or in any other similar plan provided by the issuer or 
any of its affiliates. 

(c) The plan effectively limits the aggregate amount of funds 
or securities which may be allocated with respect to each fiscal 
year pursuant to the plan, either by limiting the maximum am.ount 
which may be allocated to each participant in the plan or by limit¬ 
ing the maximum amount which may be so allocated to all such 
participants. 

(d) The acquisition of the securities pursuant to the plan 

does not involve the payment of any cash (other than the application , 
of funds currently received pursuant to the plan or payable pursuant 
to the option contract) directly or indirectly, to the issuer or any 
of its affiliates. 

Rule X-16B-5. Exemption .from Section 16(b) of Certain 
Transactions in which Securities are Received by Redeeming Other 
Securities. 

Any acquisition of an equity security (other than a convertible 
security or right to purchase a security) by a director or officer of 
the issuer of such security shall be exempt from the operation of Section 
16(b) upon condition that . . 
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(a) the equity security is acquired by v/ay of redemption of 
another security of an issuer substantially all of whose assets 
other than cash (or government bonds) consist of securities of the 
issuer of the equity security so acquired, and v/hich 

(1) represented substantially and in practical effect a 

stated or readily ascertainable amount of such equity 
security, • ^ 

(2) had a value which was substantially determined by 
the value of such equity security, and 

(3) conferred upon the holder the right to receive such 
equity security without the payir.ent of any considera¬ 
tion other than the security redeemed; 


(b) no security of the same class os the security redeemed was 
acquired by the director or officer within six months prior to such 
redemption or is acquired v/ithin six months after such redemption; 


(c) the issuer 
the applicability of 
corporate potion. 


of the equity security acquired has recomized 
paragraph (a) of this rule by appropriate 




The foregoing rules shall become effective November 1, 1952. 
By the Commission. 


(SEAL) 


Orval L, Dufiois, 
Secretary, 


—oOo— 
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APPENDIX "D" 

SEC NOTICE OF HEARING 
RE; DESIGNCRAFT 







'A c'iiin i s t: rn t; i va Proceeding 
Kiln Ko. 3- 


UNlTuD STATcG OF AI-IFRICA 
Dcforc the 

SFCURITIFS AN’D EXCUANGS COill'flLSSION 



In the Mcittcr of 


V;ILlJ/i-I XOXTON 6 CO., INC. 8-11821 

K.'JiSl’ALL 6c CO. S-6A20 

C.U. FAAXiaiN 6c CO., INC. 8-16648 

\n.LLIAM NO’.ITON 

ELINOilE NOllTON 

MCAXI3 COXEN 

FilANK UOLF 

NOXILAN POLTOIls\CK 

IRENE MORGAN 


ORDER FOR PUBLIC PROCEEDINGS AND 
NOTICE OF HEARING PURSU/Err TO 
SECTIONS 15(b) 15A OF Tll'Z 

SECURITIES EXCHANGE ACT OF 1934 


The Ccrr.raiss ion’s public official files disclose that: 

Millie^ Norton 6= Co., Inc. ("Norton 6c Co."), vjas previously 
leiovrn as v:illieai Norton dc Co., 120 VJall Street, Kev? Yorlc, New Yo-lc, 
and is rcjgistcred v'ith the Coiiiinission pursuant to i-he provrsiono or 
Section 15(b) of the Securxties Exchange Aet of 193A ( ^i^xcnange Act ) 
as a ~-fl r;nI c^ r in sec uiii-tios—an-u-has been so registered since 

jocerber 26, 1963. Norton 6c Co. is a meraber of the National Associa¬ 
tion of Securities Dealers, Inc. ("NASD"), a national securities^ 
association registered with the Corr^Qission pursuant to Section 15c. 
of the Exchange Act, 

B. Marshall 6: Co. ("Marshall &. Co."), 150 Broadway, Newjork, 
York, is registered v/i.th tne CoiT'.iv'.ission pursuant to tne p..ovioj.o.4S 
of Section 15(b)'’ of the Exchange Act as a>roUer-dealer~^n__S£curities 
and has been so registered since March 5, 1958. Marshall is a nen-bar 
of the NASD, a national securities association registered with the 
Coixr.ission pursuant to Section 15A of the Exchange Act. 
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2. 


'i* . C: Co., Inc. (‘‘J rn:i::li.n fc Co."), U:) 3: ro--ty, 

York, is rosistcrocl vTith the Conmission pursuant to 


pursuant to 

rn.ti •.•royisicns or oocCion il) OJ^ the h;:chan^e /.ct as a broker- 
c;.'alcr in securities and has been so rof.istercd since July 1^;, 1971, 
Iranklin is a member of the NASD, a national securities association 
registered vjith the Cormission pursuant to Section 15A of the 
Exchansc Act. 


D. William Norton ("Norton") was the past president, director 
and controlling omer of Norton 6: Co., until the, sale cf the firm 

in November, 1972. 

E. niinore Norton ("lirs. Norton"), was the past secretary, 
treasurer, director and part o\mer of Norton & Co., until November. 
1972. 


F, Morris Cohen ("Cohen") is the sole proprietor of Marshall 

£c C 0, • • • . 

G. Frank Wolf ("Wolf") is the president of Franklin 6c Co. 

rr, DrTTl-iy 23, 1972, the Commission declared effective a regi¬ 

stration sr.atcr.mnt (File No. 2-40945) covering 300,000 shares of 
besigneraft Jewel Industries, Ine., at $11.25 per share, Norton 6c 
Co. \:as named as the underwriter of such offering. 

.......WV/ .. . 

I. On .August 3, 1972 the Commis.sion declared effeetive a 
registration statement (File No. 2-44003) covering 210,000 shares 
of Atlantie Controls, Inc., at $4.00 per share. Norton 6c Co. was 
named as the underwriter of such offering. 

a. J. •' On-June 18, 1971 the CorrmissD.on declared effective a regi¬ 
stration, statcr.cdt (File No. 2-29726) covering 215,000 shares of 
Berkley Bio-Engineering, Inc., at $8.00 per share. Norton 6c Co. was 
niimed.as,the underwriter of such offering, 
of the F.:--.cn:.r.g.: - - 

K. On June 24, 1971 the Commission declared effective a 
registration statement (File I’o. 2-36349) covering 100,000 shares 
ofeiioward International, Inc., at $5.00 per share. Norton 6c Co. 
vjfiS named as the underwriter of such offering. 


ONLY COPY AVAILABLE 
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cl. ;.-'"; ■ Co,..mission ,' 0 - 

naiuod as tlio uadsawriuoa ai such oiforings!^' “°'''''°” 
declared uffeftlvrrfo• ,c”tionVcT"'" the Co,mission 

2-C43D4) coverius lOorcOO aud 210 OorsL'roa^/ofe^c^ct’erf• 

nanv3d as the uadcru^rteforLch^offering"''"'^'"- ’ 

ol lla^parts General, inc. ^ .1 na ,.“’=’-'“S 


of o -- X---- -.x.. jo/^; covcrins 100,0; 

V u; w General, nc, at ^4,00 per share. Franklin 
naueo as the underwriter of such offering. 


& Co. was 


II 


has Enforcement 

o-„....u iu-..,.„..o,. UMicn tcn„o to shot) and it alleges that: 

to J -oc aio^ufra 

firn of Horton & Co. P V as a legistercd representative with the 

vas o-c^-lc'fn^f' C'foUoracU") is a cousin of Norton and 

3eav,‘:,; itrcctf Ec!.; V^ri^“j:•(■orlf■” 76 

dc,-crn.o. !r'r;,':°"‘'“V ““'^“ion to the oos itions she held as 

c.c^c).j.o>.u in i...iagrapn I, letter ]• above, was a full-tima cii'olovoc 

tL T overall responsibility for the maintenance of 

the books ana records of the firm. xuuc-ucince or 

1^. Luring the period from on or about January 1 1970 to 

ror-n^''^violated and 
n- H ‘ c: abetted violations of Action 5(b)(2) 

0 . uhc Securities f^ct of 1933 (“Securities Act") in that Lrcon di¬ 
rectly and indirectly carried and caused to be carried through 
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t- c;r:-.";-rcr, the: co:-:on steel; of Pace¬ 
setter la.u.-Jtrios, Inc., national Parnnon, Inc., Howard International, 
lac., i.::r:Cxoy i.io-...n- inner in-, Inc., and Atlantic Controls, Inc., 
nr.iOn^ others, for the purpose of sale and for delivery after sale 
\.;-.r.hont sndi sccr.ritics bein.-^ accompanied or preceded by a prosncctus 
moetin” the reciuireincnts of sub-section A of Section 10 of the ‘ 
Securities Act, in that said prospectuses failed to disclose 
material facts concernins the true manner in which the offerings 
would be conducted, including, but not limited to: 

(1) the lack of a bona fide intention to distribute said 
securities; 

(2) the placing of saio securities in accounts controlled 
by Norton; and 


(3) 


•as c..t: ^ 


or about 
v;ii fully 
Hecuriti 
caused t 


of 


or. 0 
No r t 
c d r 
rcc;: 


the coi..'. 
pose of 
accornoan 
; sub-Ecet 
;prospcct 
t.-enner i 
li.mited 

r (1> 

c ;■ ■■ • 


that Norton & Co., through the aforesaid controlled 
accounts would bid for and purchase these securities 
prior to the coraplction of the distribution. 

During the period from on or about _ April, 1Q72 to on 
liay 31, 1972, Noruon u Co. v;ilfully violated and Norton 
aided and abetted violations of Section 5(b)(2) of the 
cs Act in that Norton directly and indirectly carried and 
0 be carricv. tnrough the mails and in inte.rstate cor.rriercc 


JIl 


(2) 


stock of Dosigneraft jGv;al Inoustries, Inc. for the pur- 
sale aiid for uelivcry after sale v;ithout such security being 
iov.* or px'ccaded by a prospectus mecti.ng the rcc.]uirenients of 
ion A of Section 10 of the Securities Act, in that said 
USO.S failed to disclose material facts concerning the true 
n \:hich the offering v.’ould be conducted, including, but not 
to; 

the lack of a bona fide intention to distribute; 

the fact that Norton & Co., through accounts control].cd 
by Norton, would bid for and purchase these said securi¬ 
ties prior to the completion of the distribution; and 
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(3) tho i.:iiluuc uo disclose Liu; c>:isLcuco of a frau^iulcrit 
L;:.'.v.:. r.-.”.L Ll'iiTiiuv.h v.uj.c:!i IIorLon 6; Co. c'opror.rotJ 

the oifcrins price of Dcsij^ncraft Jcv.’cl InclusCrics, Inc. 
and fiubsecjuenLly disposed of i)osi?;ncraft Jewel IndusLrics, 
Inc. stock to members of thepublic at inflated prices in 
an after-market \.’hicli v;as not free, open, competitive, 6r 
governed by the lav;s of supply and demand, but was instead 
entirely a creature of manipulation and artifice. 

F. During the period from on or about January 1, 1970 to on 
or about March 31, 1973, Norton Co. and Norton, aided and abetted 
b^ if.-^oiial 1 Co., Franklin £t Co., Wolf, Cohen, Poltorack and 
\^oj:ga_n7r^violated Section 17(a) of the Securities Act and Section 
10(b) of the Euchenge Act and Rule lOb-5 thereunder, in that caid 
persons, in offering, selling, purchasing and effecting transactions 
in securities, namely, the common stock of Das^igneraft Jewel Industries 
Inc., directlyand indirectly, obtained money and property by means 
of '^"krue statements or material facts and omissions to state roatcrial 
facts necessary in order to make the statements made, in the light 
cf the circum.tL-aiicoR under which they were made, not iiiisleading, and 
engagoci in transactions, acts, pr^actiecs and a course of business 
\:hiCii \;ou3.u ruo uid operate as a iraud and deceit upon purchasers 
and pros^jcctiw. purchasers of such sociiritics. As part of the aforc- 
saidi. conduct and cdiivitics, said persons, among other things, 
v.’ould and did: 


: ( 1 ) 


, i V - ' V 

Tj'r.ilf; 


:* a 

■(?-) 


purchase, offer to purchase, sell, offer to sell and 
effect transactions in the above-named securities by 
and through accounts allegedly of customers v.’hen, in 
fact, such offers and transactions v;cre being made by 
Norton and said accounts were being used as trading 
accounts for Norton & Co. and Norton and, in connection 
therewi.th, failed' to disclose to other purchasers, by 
_;,'confirr?.ntions-or'otherwise"," that Norton & Co. and Norton 

interest. in. and. control of ..said accovuats j 

effect’a series of transactions designed to artificially • 


. .. -- ,. —^ — 

depress and then stimulate activity in and the marlcet 

price for Designeraft comnon stock in order to induce 
the purchase or sale of the above*consnon stock by othersj 
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(3) 


iiiviucc brolccri; aiul 
MLii.'fliit.'jo aau sail 
uh ich: 


ix'alei::; and niCi:-ary oi’ the 
j£It; cor.ui.on sUocI; at 


public to 
prices • 


(a) were arbitrary; and 

. (b) bore no relationship to the true market value of 
the stock; 

(4) corr»iir.tc, control and manipulate the market in Desi[;ncralt 
co.T-raon stock; 

(5) cause purchase orders to be placed v.’ith various brokerage 
firms in order to create a ready market for the shares 
being offered to the public; 

(6) fail to disclose to their customers and to other broker- 
dealers that the market in the common stock of Besigneraft 
vas not a free, open and competitive market, governed by 
the lav’s of supply and demand, but vjas instead entirely 

a creature of manipulation and artifice; 

(7) fail to disclose that the prices at v/hich Designeraft 
comi.-.oa stock vjas bought and sold v;cre totally unrelated 
to the true value of such stock; and 


(d) use the existence of this fraudulent trading market to 
purchase Designeraft stock at depressed prices and then 
sell and othcrv;isc dispose of the Designeraft stock in 
their possession to merabers of the public at inflated 
prices. 


G. During the period frora on or about Jaiiuary, 1970 to on 
or about March 31, 19*73, Norton & Co. and Norton, aided and abetted 
by Franklin 6 Co., Marshall & Co., \7olf, Poltorack and •Morgan-^ 
r-'l fully violated Section 10(b) of the E::chango Act and-^Ilule'^ Qb-G 
-re xciinder in Chat v;hile participating in a distribution of the 
corrn.on stock of i'acesetter Industries, Inc,, National Paragon, Inc., 
llov;arc! International, Inc., Dorkley Dio Engineering, Inc., P^amparts 
General and Designeraft, among others, they bid for and purchased 
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7. 


. • •'ll''*' li'ic’i a beneficial inUairaat 

"• • wv"' l!o"or.“L!\Tl/uUrvLiatfd'°and° 

N^.-°on“and''Mrs. Horcon ard Uulo“l 7 a- 3 ‘'thctoundcf 1^1:1121: 

rfe^rdat i:;i;-dir5,,bu^n.p.OX-y-^T-Unitation: 


( 1 ) 


( 2 ) 


(3) 


blottVrV'containins an itemized daily aacuti- 

tifs:ircai^:s“:rd“drab;tro:frAi^^ otuat debits 

and credits; 

ladsers teflectias all assets and liabilities, income and 
expense and capital accounts ; ^ _. 

f.;a^aly as to each cash and 

ledser oo;counts xtcaazan ^ 

V. :t:,..a a-e ....- o- cv. ^ . s^ics receipts, and 

■■ - irU^r?es"or::eu;iiies and commodities ior such account 

. Tad oib^r debits ana creaits to such account, 

( 4 ) memoranda oi each purchase and sale oi securities for 
^ . the account of Norton 6* Co., and 

(5) records v;ith Ch^'^nane^and'^address of the bene- 

Norton u Co. contaiums ui - -in the case of a margin 

c:;ftcial..o;;i^ar of such nccoun. 

c:£Lcccunt,^tha-;Si^na^^, ^ Horror. &. Co. end : cro.* 

I. burins the period p. . v-: Ifully violated, and Norton 

orf'about-lS^reh.31, 

to the aiorementionea Section anu P.ul . 


ONLY COPY "AVAILABLE 
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j. Uurinr, <i><= viTfS “7“' 

,.-i- l‘J7'» t;oruoa c: J..O. v.’iUully violated and I.oiLi-n v;j.ij.uJ._/ 

nidcd^anci^aboutcu^ the cxtcnsion^^^ii^LtLance of'credit 

to custo‘;ors 

^ief Nott™ ri“°p:hlri;ot:d as a o£ a seXUng syadicata 

or group. 

r Durio- Ac pariod from on or about January 1, 1970 to on 
K. During P ^ vjllfully violated, and ,,o..ton 

or about hatch 31-^73,^ t^ abetted violations of. Section 

and iirs. I'.oiLcn X'V n r«'ir« 15cl“4 thereunder, in tnat 

15(c)(1) of E«ha" 50 _Act^and^Ku-e 1^^^ Pacesetter 

Korton 6; Co. erj-octeu u-.-. Tnc Ho^v^rd International, Inc,, 

industries, Inc., Lsisneraft Jewel 

Ecrl'-ley Bio Ensineetins, I"= • • aion- others, with 

industries, Inc. and A'tlaPtrc Controls.^Inc., 

and for the accounts of cu- )“ r-ivinc or sending to every such 
pletion of ‘’-S--ctly disclosing the can.acity 

cunto.-.ei: a --rh ro'-oect to transactions 

in ■.■’.ich horten & Co., ^ cov.ur.i 5 sion or other re;-.u...ora- 

:i;r'r:cei:ed^'or“to"re re^ritedln connection with the transactron. 

, ,-,n~ cr'-.-'-''d in the acti'.-ities as set forth or 

..r:!: p. rou-'oe-h J of Section II hereof, Morton t to., 
to i.n ho A Korten, IiiLS.._J^rton, Cohen, Uol£, 

'^^Uo^cAn'^-^"^ Singly of 

aSroi :^-:nSn„,»v.e„taUUe. of interstate 

con'j.icvce. 


^ •• ^ •*• w • • %/ w w* w w v« 

::orton L cWanc :;. 


i':"A vieJ of 'the 

Intefcsf ?.:?foAthe pLtretion'o^f investors ft^t public proceedings 
be instituted to determine. 

a. vmether the afford^JespAdlrtfa:' 

^P^orulnltAAcsrb'ush'any defense-agninst said allegations; 
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Do 

•f.uMi.c ini; 
Cor.v.’.ic^Ji-on 


vrnat, if any, remedial action is appropriate in the 
erect i>nrcuant to the statutes adiainictered by the 
, inclueina Section 15 (b> i’.nd 15 (a) of Lhc t.xcli.inoo Act. 


IV 

IT IS irdllEBY OIIDEIIED that a public hearing for the purpose of 
taking evidence on the questions set forth in Section III hereof 
be held at a time and place to be fixed and before an adrainictra- 
tive lav; judge to be designated by further order as provided by 
Uule 6 of the Commission's Rules of Practice, 

IT IS FURTI'U'IR OPvDZRED that each party file an ansv;ar to the 
allegations contained in the Order for Proceedings within 15 days 
after service upon him cf said order as provided by Rule 7 of the 
Conmission's Rules of Practice. 


If any p'arty fails to file the directed ansv;er or fails to 
appear at a hearing after being duly notified, said pa.ty shall be 
deemed in default and the proceedings may be uctcriaincd against 
such party upon cenrideratien of such Order for Proceedings, the 
allegations of v;hich may be deemed to be true. 

This Order shall be served upon Norton* 6; Co‘., I'idrshall-& Co., 
Franklin £;Co., Norton, Mrs. Norton, Cohen, Uolf, Poltorack and 
Morgan, personally or by certified mail forthwith. 

In the absence of an appropriate waiver, no officer or employee 
of the Commission engaged in the performance of investigative or 
prosecuting functions in this or any factually related proceeding 
vjill be permitted to participate or_advise ±x\ the -decision upon 
this matter, except as witness orpcounsel in'proceedings held pur¬ 
suant to net ice. Ilvis proceeding is not "rule raaking” within .the 
moaning of Section 4(c) of the _Admip.istrativaal^rdcedure Act And 
is not deemed subject to the provisions..dflthat-Section delaying 
the effective date of any final. Corumissi(^"action,'-‘ 


By the Commission. 


^ ^ /'I 

George A. Fit^iirmons 
Sccretf^y • • 
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STATE OF NEW YORK ) 

) SS. : 

COUNTY OF NEW YORK ) 

ENNA PADIN, being duly sworn, deposes and says, 
that deponent is not a party to the action, is over 18 years 
of age and resides at 83-20 Britton Avenue, Elmhurst, New York. 
That on the 3rd day of July 1974 deponent served one copy 
of Joint Appendix and two copies of Plaintiff-Appellant's 
Brief upon Feldshuh & Frank, Attorneys for Defendant-Appellee, 
William Norton & Company, Inc., at 144 E. 44th Street, 

New York, N. Y. 10017 and one copy of Plaintiff-Appellant's 
Brief and Joint Appendix upon Galpeer, Altus & Karp, Attorneys 
for defendant Designcraft jewel Industries, Inc., at 245 Park 
Avenue, New York, N.Y. 10017 by depositing a true copy of 
same enclosed in a postpaid properly addressed wrapper, in 
an official depository maintained at 41 East 42nd Street, 

New York, N.Y. 10017 under the exclusive care and custody of 
the United States Post Office Department within the State of 
New York. 



Sworn to before me this 3rd 
day of July, 1974. 



N*Ui 7 Pablic, tut* af Ha* Yait 
Na. ai.rtesoM 
9wltfltd la Naw Yark CaaatY 
Oaaialatiaa Ciplrat Marcii SS. i974 
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